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FACTS  AND  LAW 

This  is  an  application  of  the  New  York  &  Ontario 
Power  Company  for  leave  to  reconstruct  or  repair  its 
dam  and  improve  its  forebay  in  what  is  known  as  the 
Little  River  at  Waddington-On-The  St.  Lawrence  N. 
Y.  Permission  is  also  Sought  to  construct  an  embank- 
ment from  Ogden  to  Canada  Island  and  a  submerged 
weip  or  fill  near  the  head  of  Ogden  Island  below  navi- 
gation depth.  The  embankment  and  weir  are  in  the 
nature  of  compensatory  works.  It  is  claimed  the  em- 
bankment will  improve  navigation  by  eliminating  a 
strong  side  draft  current  w^hich  is  now^  a  menace  to  the 
same.  The  weir  is  designed  to  maintain  the  level  at 
the  entrance  to  the  canal  on  the  Canadian  side.  In 
consideration  of  these  benefits,  applicants  request  that 
it  be  allowed  to  divert  sufficient  water  above  the  na- 
tural flow  to  maintain  a  uniform  flow  of  thirty  thous- 
and (30,000)  cubic  feet  per  second,  when  such  diver- 
sion will  not  be  detrimental  to  the  interests  of  naviga- 
tion in  the  North  Channel. 
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The  New  York  &  Ontario  Power  Company  is  a 
Public  Service  corporation  duly  organized  under  and 
pursuant  to  the  laws  of  the  State  of  New  York  and  by 
mesne  conveyances  it  has  acquired  from  the  original 
owners  all  the  water  power  properties,  rights  and  pri- 
vileges at  said  place- 
Certificate  of  Incorporation  Ex.  A- 1 . 
Order  Gas  &  Electricity  Commission  Ex.  A-2. 
Testimony  Cleaveland,  p.  272-283. 
Deed  Allison  et  al  to  New  York  &  Ontario 
Power  Co.  et  al.  Ex.  A-4-9. 

OGDEN   ISLAND 

Ogden  Island  lies  in  the  St.  Lawrence  River  abreast 
of  Waddington-On-The  St.  Lawrence.  It  lies  south  of 
the  International  boundary  line.  The  Little  River  flows 
between  this  island  and  the  American  shore.  The  main 
channel  of  the  St.  Lawrence  flows  between  Ogden  Isr 
land  and  Canada  on  the  north  We  are  therefore  deal- 
ing with  a  situation  wholly  within  the  United  States. 

The  Little  River  in  its  natural  state  was  non- 
navigable  in  fact.  Upstream  navigation  for  boats  or 
vessels  was  impossible;  and  down  stream  navigation 
was  confined  to  rafts  and  then  "generally  with  loss." 

This  is  evident  from  the  language  of  the  Act  of  the 
Legislature  canalizing  the  stream,  Ch.  121  L.  1 808, and 
from  the  report  of  the  Judiciary  Committee  when  the 
Legislature  in  1 826  had  under  consideration  the  Act 
confirming  in  Ogden  the  lands  down  stream  from  the 
dam  in  question  (Ex.  N.Y.  4.)  This  is  also  apparent 
from  the  existing  physicial  condition  of  the  river  bed. 

DAM 

The  dam  in  question  was  originally  constructed 
about  1803  by  Messrs. Waddington-Ogden,  and  asso- 
ciattes (hereinafter  called  Ogden).  They  were  riparian 


owners  of  the  lands  on  either  side  of  the  stream  They 
owned  Ogden  Island  and  the  main  lands  on  the  Ameri- 
can side. 

The  dam  crossed  the  Little  River  from  the  Ameri- 
can shore  to  Ogden  Island.  This  dam  has  been  con- 
stantly used  ever  since  and  maintained  for  pow^er  pur- 
poses. About  one-tenth  (1-10)  of  the  flow  of  the 
St.  Lawrence  River  passes  down  the  Little  River  in  its 
natural  state.  While  the  natural  flow  of  the  Little 
River  is:  perhaps,  involved  in  some  doubt,  owing  to 
the  difficulty  of  ascertaining  natural  conditions  the 
evidence  before  the  Commission  fully  justified  our 
claim  as  to  the  extent  of  the  natural  flow. 
Ex.  21,  Plate  II;  Testimony  Lea  p* 

NATURAL  FLOW 

The  applicants  insist  that  it  is  entitled  to  the  use  of 
such  natural  flow,  subject  only  to  the  paramount  right 
of  the  United  States  Government  to  regulate  the  same 
in  the  interest  of  commerce.  This  contention  is 
based  upon  the  ground  (  I  )  that  the  dam  was  originally 
constructed  by  riparian  owners;  (2)  that  in  the  year 
1  808, the  Legislature  of  the  State  of  New  York  passed 
an  Act  canalizing  the  stream  and  authorizing  the  own- 
ers of  the  dam  (Ogden)  to  use  water  for  power  pur- 
poses and  to  charge  tolls  entitled  *'An  Act  for  opening 
and  establishing  lock  navigation  in  the  River  St.  Law- 
rence; "(3)  thereafter  in  1826,  the  Legislature  con- 
firmed in  Ogden  the  title  to  the  lands,  down  stream 
from  the  dam  susceptible  of  improvement  ^  ^  ^  to 
the  navigable  waters  thereof  (St.  Lawrence).  Ogden 
complied  with  every  provision  of  the  legislative  acts, 
constructed  necessary  locks,  and  established  navi- 
gation up  and  down  stream  which  continued  until  the 
Canadian  government  built  its  canals  about  the  year 
1850. 

The  dam  is  now  out  of  repair,  many  of  the  mills 
formerly  in  operation  have  been  abandoned,  destroyed 


or  fallen  into  disuse.  At  present  a  small  part  only  of 
the  natural  flow  of  the  stream  is  used  for  industrial 
purposes.  The  Company  proposes  to  repair  or  recon- 
struct said  dam  and  hydraulic  works,  improve  the  fore- 
bay  by  making  excavations  therein  so  that  the  water 
which  this  Commission  permits  applicants  to  divert 
may  be  used  to  the  highest  degree  of  commercial  effi- 
ciency. • 

OBJECTIONS. 

Objections  have  been  interposed  to  this  application 
by  the  Canadian  government  and  others.  Summarized 
the  objections  are,  that  this  application  be  denied  for 
the  reason  that  the  proposed  improvement  of  the  prop- 
erty of  the  Company  may  possibly  be  detrimental  to 
navigation.  This  in  effect  is  the  posi  ion  of  the  Cana- 
dian government.  It  contends  in  substance,  that  the 
New  York  &  Ontario  Power  Co.  now  diverts  but  a 
small  portion  of  the  natural  flow  of  the  stream,  but  in 
case  improvements  are  made  it  proposes  to  divert  ihe 
full  natural  flow^  plus  a  small  amount  of  additional  or 
supplementary  waters  to  maintain  a  uniform  flow  if 
permitted  to  do  so  by  this  commission.  This  will  tend 
to  lower  the  level  of  the  water  in  the  North  Channel, 
and  at  the  lock  gates  at  the  entrance  to  the  canal  on 
the  Canadian  side,  which  may  in  extreme  low  water 
impede  navigation  to  a  limited  extent  at  very  rare 
intervals. 

This  is  practically  the  summation  of  the  other  ob- 
jections although  the  State  of  New  York  contends  that 
it  is  the  owner  of  the  bed  of  the  Little  River,  and  there- 
fore, the  New  York  &  Ontario  Power  Co.  should  be 
denied  any  rights  in  the  same;  notwithstanding  the 
fact  that  this  Company  and  its  predecessors  in  title 
have  used  and  enjoyed  this  valuable  water  power 
rights  and  privileges  for  a  period  of  one  hundred  years 
and  upwards.  These  objections  in  one  view  deny  that 
the  New  York  &  Ontario  Power  Co  has  any  right  in 
the  Little  River,  and  in  another  view  it  seems  to  con- 


cede  that  this  Company  is  entitled  to  the  use  of  the 
natural  flow  of  the  stream,  but  contends  that  this  nat- 
ural flow  is  less  than  claimed  by  the  applicant. 

AS  RIPARIAN  OWNER  OGDEN  POSSESSED 
WATER  POWER  RIGHTS  AND  PRIVI- 
LEGE SUBJECT  TO  THE  PUBLIC  RIGHT 
OF  PASSAGE. 

As  above  stated  Ogden  built  this  dam  about  the 
year  1 803 ;  he  w^as  then  riparian  owner ;  he  ow^ned 
the  island  and  the  main  land  at  the  time;  he  claimed 
title  to  the  bed  of  the  stream.  It  was  non-navigable  in 
fact.  As  a  riparian  owner  under  these  circumstances 
he  had  the  right  to  the  reasonable  use  of  the  water, 
subject  only  to  the  right  of  navigation  in  the  public 
The  rule  of  law  then  w^as,  and  still  is,  that  the  ow^ner  of 
the  upland  adjacent  to  a  stream  non-navigable  in  fact 
or  in  law  has  the  right  to  use  the  waters  thereof  so  far 
as  the  same  can  be  enjoyed  without  interfering  v/ith 
the  easement  of  navigation.  In  such  streams  the  public 
right  to  use  same  for  passage  and  the  private  right  to 
use  same  for  power  was  coequal. 

The  term  navigable,  as  then  understood,  meant 
waters  w^here  the  tide  ebbs  and  flow^s ;  all  other  streams 
were  non-navigable.  The  Little  River  was  an  inland 
fresh  water  stream ;  moreover,  it  was  non-navigable  in 
fact,  as  well  as  in  law  as  understood  at  that  time.  The 
rule  applicable  then  w^as  that  the  riparian  ow^ner  on 
such  a  stream  had  title  to  the  bed  of  the  river. 

UNDER  RULE  PREVAILING  WHEN  DAM 
WAS  BUILT  OGDEN  AS  RIPARIAN 
OWNER  HAD  TITLE  TO  BED  OF  LITTLE 
RIVER,  SAME  BEING  AN  INLAND  FRESH 
WATER  STREAM  NON-NAVIGABLE  IN 
FACT  OR  LAW. 

The  original  grant  was  bounded  by  the  stream  and, 
therefore,  in  non-navigable  w^aters  the  ow^ner  of  the 
upland  took  title  to  the  thread  of  the  stream.     The 


grant  to  the  applicant's  predecessors  in  title,  after  giv- 
ing the  courses  and  distances,  reads  as  follows: 

"To  the  River  St.  Lawrence,  and  then  down 
along  the  same  to  the  place  of  beginning." 

In  non-navigable,  that  is  non-tidal  stream,  such  a 
grant  carries  title  to  the  bed  of  the  stream.  This  pre- 
cise point  has  been  recently  decided  by  the  Court  of 
Appeals  of  the  State  of  New^  York. 

The  question  involved  was  the  title  to  the  bed  of 
the  Oswego  River — this  is  a  fresh  water  inland  stream, 
non-navigable  in  fact  in  certain  streches  thereof;  in 
every  way  comparable  to  the  Little  River-  In  that  case, 
as  in  this,  the  State  claimed  ti-le  to  the  bed  of  the 
stream  by  virtue  of  its  original  ownership;  the  riparian 
owner  claimed  title  by  virtue  of  a  grant  to  its  predeces- 
sor in  title.  The  description  contained  in  the  grant  on 
the  Oswego  was  as  follows: 

"From  a  white  ash  sapling  *  *  *  stand- 
ing on  the  east  shore  of  the  Oswego  River,  by 
courses,  to  the  east ;  to  the  north ;  to  the  west 
*  *  *  to  the  said  river,  and  then  up  along  the 
same  to  the  place  of  beginning." 
It  will  be  observed  that  the  description  is  almost 
identical  with  the  language  used  in  the  grant  of  the 
predecessors  in  title  of  this  applicant. 

In  discussing  the  subject,  the  Court  says: 

*'This  grant  should  be  construed  as  to  its 
descriptive  language,  as  would  any  ordinary 
grant  of  property.  Being  presumed  to  have 
made  for  a  sufficient  consideration,  there  is 
no  reason  for  construing  it  with  any  extra- 
ordinary strictness  as  against  the  grantee. 
It  is  not  like  a  legislative  grant  for  some  ex- 
clusive franchise,  or  privileges,  where  the  rule 
of  a  favorable  construction  to  the  state  will  be 
rigidly  applied.  As  the  boundary  of  the  grant 


is  on  a  fresh  water  river,  the  location  of  the 
monument  for  the  starting  point  in  the  sap- 
ling is  not  a  delimitation  of  the  westerly 
boundary  line  *  *  *  It  is  an  old  and  well 
settled  rule  where  the  grant  has  no  other 
boundary  on  the  river  side  but  the  stream  it- 
self, that  the  legal  presumption  is  that  it  was 
intended  to  convey  to  the  .  middle  of  .  such .  .  . 
stream." 

Fulton  L.H.  &  P.  Co.  v.  State  of  NY.  200      . 
N.Y.,  p.400.416. 

This  same  case  lays  down  the  rule  with  reference  to 
title  to  the  bed  of  the  stream.  It  is  in  complete  accord 
with  many  other  decisions  and  holds  that  the  common 
law  rule  of  England  has  been  adopted  in  this  state, 
with  respect  to  the  so-called  tide  waters  only;  in  such 
w^aters  the  title  to  the  bed  is  in  the  State,  subject,  of 
course,  to  the  right  of  the  public  to  use  such  w^aters  for 
navigation  purposes.  In  all  fresh  w^aters  w^hether  navi- 
gable in  fact  or  not,  the  title  to  the  bed  is  in  the  ripar- 
ian owner,  subject,  of  course,  to  like  right  of  naviga- 
tion in  the  public.  This  is  the  rule  to  which  the  Court 
says  that  there  are  some  exceptions,  and  mentions  the 
Hudson  above  the  ebb  and  flow  of  the  tide ;  the  Mo- 
hawk River,  a  fresh  water  stream.  With  regard  to 
these  exceptions  the  Court  says: 

"The  part  of  the  Hudson  River  above  the 
ebb  and  flow  of  the  tide,  and  the  Mohawk 
River,  a  fresh  water  stream,  in  grants  made 
to  settlers  under  the  Dutch  government, 
were  excepted,  and,  upon  the  English  suc- 
cession, the  beds  of  those  waters  never  hav- 
ing been  conveyed,  vested  in  the  crown,  as 
lands  not  therefore  granted.  As  to  those 
rivers,  the  people  of  this  state  have  ever  as- 
serted title,  as  to  unapportioned  lands." 

Fulton  L.H.  &  P.Co.  V.  State,  200  NY.,  p.400- 
414. 


TITLE     TO     BED     FRESH     WATER     INLAND 

STREAMS   DEPENDS  ON   LAW  OF  STATE. 

IN     NEW      YORK    STATE    TITLE    IS     IN 

RIPARIAN  OWNER    UNLESS  SPECIALLY 

EXCEPTED. 

With  respect  to  the  title  to  the  bed  of  fresh  water 
streams,  that  is  non-tidal,  the  State  of  New  York  has 
adopted  the  English  Rule  to  the  effect  that  the  title  to 
the  bed  is  in  the  riparian  owner  The  Hudson  and  the 
Mohawk  are  exceptions  for  the  reason  stated  above. 
All  the  States  have  not  adopted  the  English  Rule  in 
this  respect.  Justice  Gray,  U.S.  Supreme  Court,  in  the 
case  of  Shively  v.  Bowlby,  152,  U.S.p.l,  has  discussed 
at  great  length  the  decisions  of  the  various  States  with 
respect  to  the  ow^nership  of  lands  in  fresh  w^ater  rivers 
and  lakes.  He  reaches  the  conclusion,  that  the  rule 
applicable  in  each  State  governs  the  title  to  lands  in 
such  waters.    He  has  summarized  the  rule  as  follows : 

"At  common  law,  the  title  and  the  domin- 
ion in  lands  flowed  by  the  tide  were  in  the 
King  for  the  benefit  of  the  nation  Upon  the 
settlement  of  the  Colonies,  like  rights  passed 
to  the  grantees  in  the  royal  charters,  in  trust 
for  the  communities  to  be  established.  Upon 
the  American  Revolution,  these  rights,  charg- 
ed with  a  like  trust,  were  vested  in  the  orig- 
inal states  within  their  respective  borders, 
subject  to  the  rights  surrendered  by  the  Con- 
stitution to  the  United  States."  p.  57. 

With  respect  to  inland  waters.  Justice  Gray  says: 

"Upon  the  question  how  far  the  title  ex- 
tends of  the  owner  of  land  bounding  on  a  river 
actually  navigable,  but  above  the  ebb  and 
flow  of  the  tide,  there  is  a  diversity  in  the 
laws  of  the  different  States,  *  *  *  The  title 
and  rights  of  riparian  or    littoral    proprietors 
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in  the  soil  below  high  watpr  mark  are  gov- 
erned by  the  laws  of  the  several  States,  sub- 
ject to  the  rights  granted  to  the  United  States 
by  the  Constitution." 

In  other  words,  the  common  law  of  England  has 
been  adopted  in  the  United  States  with  respect  to  tide 
waters;  but  with  respect  to  non-tidal  streams,  and  in- 
land waters,  the  rule  is  governed  by  the  lex  loci.  The 
law  of  the  State  prevails ;  therefore  in  the  State  of  New 
York  the  rule  laid  down  in  Fulton  L.H.  &  P  Co.  case 
supra  is  the  rule  applicable  to  all  inland  waters  in  this 
State  not  actually  excepted  for  some  good  and  safn- 
cient  reasons. 

The  confusion,  or  perhaps,  lack  of  uniformity 
among  different  states  is  due  largely  to  the  definition 
of  navigable  streams.  In  England  fresh  water  streams 
were  not  considered  navigable ;  the  same  rule  has  been 
applied  in  some  of  the  States.  It  was  ma?iy  years 
before  the  admiralty  courts  assumed  jurisdiction  over 
maritime  questions  on  fresh  w^ater  lakes  and  ii\ers. 
The  Supreme  Court  of  the  United  States  in  1851  first 
finally  adopted  the  rule  that  admiralty  jurisdiction — 
based  largely  upon  the  definition  of  navigability— ex- 
tended to  our  inland  waters  and  all  conflict  of  opinion 
which  had  theretofore  existed  was  set  at  rest  in  the 
case  of  The  Propeller  Genesee  Chief  et  al  v  Fitzhugh 
et  al,  12  How  Rept.  443. 

That  case  arose  on  account  of  a  collision  on  Lake 
Ontario, and  the  United  States  Supreme  Court  then  for 
the  first  time  held  that  the  admiralty  lav/s  covered  in- 
land w^aters,  on  the  ground  that  the  same  w^as  navi- 
gable in  fact,  though  not  navigable  in  law  under  the 
English  rule.  The  term  navigable  was  defined  with 
respect  to  the  public  use  therein;  when  a  stream  was 
navigable  in  fact,  the  public  was  said  to  have  a  right 
therein  for  navigation  purposes;  when  a  stream  was 
non-navigable  in  fact  then  the  Courts  held  that  the 


stream  was  private  and  that  the  pubHc  had  no  interest 
in  the  bed  thereof  or  otherwise.  What  streams  were 
pubUc  and  what  streams  were  private,  were  questions 
concerning  which  the  lower  courts  of  our  State  disput- 
ed and  disagreed  for  a  good  m.any  years.  At  last  the 
Court  of/Appeals  laid  down  a  rule  which  was  reason- 
ably definite-  In  the  year  I  866  Judge  Smith,  in  the 
case  of  Morgan  v.  King,  35  N.Y.  454>  discusses  the 
right  of  the  public  in  inland  waters,  and  stated  that 

'*The  public  have  a  right  of  way  in  every 
stream  which  is  capable,  in  its  natural  state 
and  its  ordinary  volume  of  water,  of  trans- 
porting, in  a  condition  fit  for  market,  the  pro- 
ducts of  the  forest  or  mines,  or  of  the  tillage 
of  the  soil  upon  its  banks.  ^  ^  "^  such  ca- 
pacity need  not  be  continuous.  If  it  is, 
ordinary,  subject  to  regular  periodical  fluc- 
tuations, attributable  to  natural  causes,  ^'  ^  '^ 
it  is  subject  to  the  pi^blic  caserne: U.     p.4!)^. 

The  Court  had  under  consideration  a  stretch  of 
the  Racket  River  within  a  few  miles  of  its  mouth,  and 
held  that  it  was  private  because  it  was  found  non-navi- 
gable in  fact.  The  Racket  River  is  one  of  the  largest 
fresh  water  streams  in  the  State  of  New  York,  exclud- 
ing the  Hudson  and  the  St.  Law^rence- 

When  the  dam  was  built  the  Little  River  was  an  in- 
land stream,  wholly  within  the  State  of  New  York.  It 
was  not  navigable  in  fact,  even  under  the  fairly  liberal 
definition  of  Morgan  v.  King;  the  proof  is  that  vessels 
could  not  navigate  this  river  in  its  natural  state;  there 
was  absolutely  no  boat  navigation  upstream  or  down 
stream;  only  rafts  occasionally  went  down  but 
Lfiey  were  "generally  lost."  Therefore  within  the  con- 
templation of  the  law  at  that  time  the  stream  was 
non-navigable  in  fact  and  consequently  the  title  to 
the  bed  was  in  the  riparian  owner. 
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LATER    DECISIONS    LEAVES    TITLE  TO  BED 
OF  LITTLE  RIVER    IN    SERIOUS    DOUBT 

It  is  admitted  that  the  Courts  have  stated  in  some 
cases  that  the  bed  of  the  River  St.  Lawrence  is  in  the 
State;  it  has  been  put  upon  the  ground  that  it  is  an 
Interntional  boundary  stream.  The  famous  Long 
Sault  case  so  states;  nevertheless,  there  is  no  decision 
which  holds  that  the  bed  of  the  stream  in  the  Little 
River  belongs  to  the  State.  We  frankly  admit  that  if 
this  question  was  before  the  Court  at  this  time,  the  de- 
cision might  possibly  be,  that  the  title  to  the  bed  of 
the  Little  River  is  in  the  State,  except  so  far  as  the 
same  has  been  granted  to  our  predecessors  in  tile,  but 
had  the  Courts  passed  upon  the  question  in  the  year 
I  803, when  this  d  amv/as  built,  the  Courts  w^ould  wth- 
out  doubt  have  decided  that  the  title  to  the  bed  was 
in  the  riparian  owner  w^ithin  the  precedents  then  gov- 
erning our  laws  to  the  effect  that  the  bed  of  the  stream 
in  all  inland  non-tidal  non-navigable  w^aters  w^as  in  the 
riparian  owner.  It  is  evident  that  this  was  the  fixed 
opinion  of  the  owner,  and  the  state,  itself,  was  evident- 
ly in  doubt,  as  appears  from  the  report  of  the  Judiciary 
Committee  of  the  Legislature  when  it  had  before  it  a 
bill  confirming  in  Ogden  the  ownership  of  the  bed  of 
the  stream  to  quiet  Ogden's  title  thereto. 

RULE  OF  INTERPRETATION  OF  LANGUAGE 
OF  GRANT  APPLIES  TO  INTERNATIONAL 
BORDER  STREAMS. 

Further  light  is  throv/n  upon  the  question  of  the 
title  to  the  bed  of  streams  like  this  by  the  decision  of 
the  U.S. Supreme  Court,  in  the  case  of  U.S  Chandler- 
Dunbar  Co.,229,U.S.Rpt.  4,p  33. The  question  there 
arose  with  reference  to  the  right  of  Federal  govern- 
ment to  improve  St.  Mary's  River  for  navigation  pur- 
poses.   The  Chandler-Dunbar  Co   claimed  title  to  the 
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bed  of  the  stream  and  maintained  that  Congress  was 
without  power  to  appropriate  the  same  for  navigation 
purposes.  The  Company  admitted  that  the  United 
States  had  the  right  to  utiUze  the  stream  for  navi- 
gation purposes,  but  claiiped  that  the  water  inexcess  of 
the  needs  of  navigation  was  property  belonging  to  the 
Company  and  should  be  paid  for.  The  opinion  says : 

"The  technical  title  to  the  beds  of  navigable 
rivers  of  the  United  States  is  either  in  the 
states  in  which  the  rivers  are  situated  or  in  . 
the  riparian  owners,  depending  upon  the  local 
law.  Upon  the  admission  of  Michigan  as  a 
State  into  the  Union  the  bed  of  the  St.  Mary's 
River  passed  to  the  State;  under  the  law  of 
Michigan  a  conveyance  of  land  borderingup-  ^ 
on  a  navigable  river  carries  title  to  the  middle 
thread."  Under  such  grant  the  Chandler- 
Dunbar  Co.  became  the  owner  of  the  bed 

St.  Mary's  River  was  a  boundary  stream  the  same 
as  the  St.  Lawrence,  at  Waddington,  and  the  title  to 
the  bed  went  to  the  riparian  owner  by  virtue  of  the 
terms  of  the  grant.  The  language  of  the  grant  was  the 
same  as  that  to  the  original  grant  at  Waddington. 

The  opinion  further  held  with  regard  to  the  rights 
of  a  riparian  owner : 

*'The  title  of  the  riparian  owner  to  the  bed 
of  a  navigable  stream  is  a  qualified  one,  and 
subordinate  to  the  public  right  of  navigation 
and  subject  to  the  absolute  power  of  Congress 
over  the  improvement  of  navigable  rivers." 

In  other  words,  the  rule  of  law  in  Michigan  is,  that 
even  in  boundary  waters  the  title  is  in  the  riparian 
owners  under  a  grant  like  ours.  It  also  holds  that  the 
title  to  the  bed  of  navigable  rivers  is  a  bare  technical 
title,  and  subject  to  the  public  right  of  navigation. 
This  is  true  whether  the  title  to  the  bed  is  in  the  state 
or  in  the  riparian  owner. 

12  „    . 


RIGHTS  OF  RIPARIAN  OWNERS  IN  STREAMS 
LIKE  THE  LITTLE  RIVER. 

Without  regard  to  the  question  of  the  title  to  the 
bed  of  the  Little  River,  it  will  be  recalled,  that  Ogden 
was  the  riparian  owner  at  the  time  the  dam  was  built, 
about  the  year  1  803 ;  as  such  he  was  entitled  to  certain 
rights  incident  thereto,  and  not  depending  upon  the 
ownership  of  the  soil.  Riparian  owners  have  greater 
rights  in  navigable  streams  than  the  general  public. 
The  Supreme  Court  of  the  United  States  in  Chandler- 
Dunbar  Co  case,  discussed  this  question,  and  in  the 
course  of  its  opinion  states : 

"That  riparian  owners  upon  public  naviga- 
ble rivers  have  in  addition  to  the  rights  com- 
mon to  the  public  (navigation)  certain  rights 
to  the  use  and  enjoyment  of  the  stream  which 
are  incident  to  such  ownership  of  the  bank, 
must  be  conceded.  These  additional  rights  are 
not  dependent  upon  title  of  the  soil  over 
which  the  river  flows,  but  are  incident  to  the 
ow^nership  upon  the  bank.  Among  these  rights 
of  use  and  enjoyment  is  the  right,  as  against 
other  riparian  owners,  to  have  the  stream  come 
to  them  substantially  in  its  natural  state,  both  ,^ 
in  quantity  and  quality.  They  have  also  the 
right  of  access  to  deep  water  *  *  *  and 
may  construct  for  this  purpose  wharves, 
docks,  and  piers  in  the  shallow  water  of  the 
shore.  But  every  such  structure  in  the  water 
of  a  navigable  river  is  subordinate  to  the  right 
of  navigation." 

U.S.v  Chandler-Dunbar  Co.  229  U.S.  p.  53-70. 

Riparian  owners  on  our  inland  streams  when  the 
title  to  the  bed  thereof  is  not  disputed,  have  univer- 
sally exercised  the  right  of  constructing  dams  across 
the  same  in  order  to  utilize  the  fall  of  water  for  power 
purposes.    In  this  State  they  have  never  been  denied 
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that  right,  though  the  Courts  have  held  that  the  pub- 
He  has  the  right  of  navigation  therein.  That  a  ripar- 
ian owner  must  recognize  the  right  of  the  pubUc  and 
provide  for  such  navigation  as  the  needs  of  the  stream 
require;  if  for  the  transportation  of  logs  or  the  pro- 
ducts of  the  foresis,  sluiceways  and  other  appliaDC€S 
must  be  furnished  in  connection  with  the  dam ;  if  ves- 
sel navigation  is  possible,  locks  must  be  provided.  In 
cases  w^here  the  title  to  the  bed  of  the  stream  is  in  the 
State,  such  as  the  Hudson  River,  the  Legislature  has 
authorized  the  construction  or  maintenance  of  dams  in 
the  same  in  many  cases,  and  at  the  same  time  making 
provision  for  the  use  of  the  stream  for  navigation  by 
the  construction  of  locks  or  other  appliances  suitable 
therefor.  This  has  been  the  uniform  practice  in  the 
State  of  New  York,  recognized  by  the  Courts  and 
adopted  by  the  Legislature.  All  the  water  power  rights 
and  privileges  in  the  State  of  New  York  are  based  up- 
on the  rights  of  the  riparian  owner  in  her  inland 
streams  regulated  by  judical  decisions  and  legislative 
acts  with  respect  to  navigation. 

Where  the  title  to  the  bed  of  the  stream  is  in  the 
State,  appropriate  legislation  has  been  enacted,  con- 
ferring upon  the  riparian  owner  the  right  to  maintain 
the  dam  on  the  soil  of  the  State,  and  the  public  right 
has  been  safeguarded  in  most  cases  by  the  so-called 
canalizing  the  stream- 

This  is  precisel}^  what  was  done  in  the  present  case. 
Ogden  as  riparin  ow^ner  in  the  year  1803,  constructed 
the  dam  in  question.  In  1808,  the  Legislature  of  the 
State  of  New  York  canalized  the  stream  and  author- 
ized Ogden  to  charge  tolls  for  lockage  service  at  a 
fixed  rate,  limited  the  benefits  derived  fi-om  such  tolls 
at  the  rate  prescribed  to  a  period  of  seventy-five  years. 
In  other  words,  the  Legislature  recognize  the  right 
ofOgden  to  construct  and  maintain  the  dam  and  grant- 
ed him  a  franchise  to  charge  tolls  for  lockage  service  in 
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the  interest  of  navigation.  The  public  right  was  there 
by  conserved.  Ex.  No.  A-10. 

OGDEN  ACQUIRED  WATER  POWER 
RIGHTS  AND  PRIVILEGE  BY  VIRTUE  OF 
ACT  1808— TITLE  TO  BED  WAS  CONFIRM- 
ED  IN  OGDEN  BY  ACT  OF  1826 

The  proof  is  that  Ogden  compHed  with  the  provi- 
sions of  the  Act  of  1808,  constructed  the  locks  and 
gave  lockage  service  to  all  vessel  navigation  up  and 
down  from  that  time  until  about  the  year  1850,  when 
the  Canadian  government  built  a  larger  canal  on  the 
Canada  shore.  In  I  826,  the  question  of  the  title  to  the 
bed  of  the  stream  became  mooted;  The  Courts  were 
drifting  away  from  the  common  law  rule  of  England 
and  exhibited  a  tendency  to  hold  that  some  of  our  in- 
land streams  were  navigable  and  therefore  title  to  the 
bed  became  uncertain.  Jurists  in  some  jurisdiction 
were  claiming  that  non-tidal  fresh  w^ater  inland  rivers 
were  navigable  streams  in  law;  that  when  streams 
were  navigable  in  fact  they  became  navigable  in 
law.  This  would  tend  to  unsettle  the  title  and  to 
guard  against  a  miscarriage  of  justice,  the  Legislature 
of  the  State  of  NewYork  confirmed  in  Ogden  the  own- 
ership to  the  bed  of  the  stream  w^hich  has  been  improv- 
ed by  reason  of  the  construction  and  operation  of  the 
dam  for  a  period  of  about  twenty  years.  The  Act  was 
not  in  the  nature  of  a  grant,  but  was  confirmatory  of 
his  title  it  states: 

"David  A.  Ogden  *  '^  '^  shall  and  he  is  here- 
by declared  to  be  vested  with  all  right  of  the 
people  of  this  State  to  the  land  situate  below 
the  dam,  in  which  by  reason  thereof  (the 
dam)  has  been  rendered  susceptible  of  im- 
provement, and  extending  down  the  branch 
of  the  river  from  the  said  dam  to  the  navi- 
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gable  waters  thereof"    (St.  Lawrence).  Ex. 
A-11. 

This  Act  w^as  clearly  confirmatory,  judging  from 
the  report  of  the  Judiciary  Committee  having  the  bill 
under  consideration.  In  effect,  this  report  stated,  that 
it  had  been  proven  that  the  river  at  that  place  was 
non-navigable  in  fact;  that  Ogden  as  riparian  owner 
claimed  title  to  the  bed  thereof;  that  the  Legislature 
confirmed  in  him  title  to  the  lands  recognizing  the  jus- 
tice of  his  claim. 

Conceding  for  the  sake  of  argument  that  the  State 
actually  owned  the  bed  of  the  little  River  in  that  event 
it  held  the  same,  subject  to  the.  right  of  passage  there- 
on by  the  public  and  in  addition  had  the  regulation  and 
control  thereof  in  the  interest  of  navigation  until  such 
time  as  the  Federal  government  assumed  control  by 
legislation.  Until  Congress  acted  the  State  held  such 
regulation  and  control  as  trustee  for  the  people.  It 
w^as  a  sort  of  dual  ownership,  to  wit,  a  technical  fee  in 
the  soil,  subject  to  the  right  of  navigation  in  the  public 
and  the  rights  in  the  riparian  owner  to  a  reason- 
able use  of  the  water ;  it  also  held,  as  trustee,  the  right 
to  control  and  regulate  navigation,  subordinate  only  to 
the  rights  of  the  Federal  government  in  the  interest  of 
commerce. 

The  State  has  the  undoubted  power  to  grant  the  fee 
in  the  soil  to  a  riparian  owner  and  likewise  to  confer 
upon  such  owner  the  right  to  the  use  of  the  water  by 
way  of  a  franchise  In  other  w^ords  the  State  had  the 
right  to  grant  the  title  to  bei  as  w^ell  as  the  beneficial 
use  of  the  water  to  such  riparian  ow^ners. 

The  Court  of  Appeals  in  a  very  late  case  has  fully 
discussed  this  question,  and  Judge  Chase  has  quoted 
many  authorities  upon  this  point.  The  question  before 
the  Court  related  to  the  rights  of  a  riparian  owner  in 
tidal  waters.where  it  conceded  the  fee  was  in  the  State. 
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.  .  .People  V.  Steeplechase  Park  Co.,  218  NY.  459. 

In  the  course  of  the  opinion  the  Judge  quoted  from 
the  Long  Sault  Dev.Co.  case  2 1  2,N.Y.  1  -8,  as  follows : 

'The  power  of  the  Legislature  to  grant  land 
under  navigable  waters  to  private  persons  or 
corporations  for  beneficial  enjoyment  has 
been  exercised  too  long  and  has  been  affirmed 
by  this  Court  too  often  to  be  open  to  serious 
question  at  this  late  day.  The  contemplated 
use,  however,  must  be  reasonable  and  one 
which  can  fairly  be  said  to  be  for  the  public 
benefit  or  not  injurious  to  the  public.  For 
every  purpose  which  may  be  useful,  conveni- 
ent or  necessary  to  the  public,  the  State  has 
the  unquestionable  right  to  make  grants  in  fee, 
*  *  *  or  to  promote  commerce  according  to 
their  terms." 

With  respect  to  the  right  of  the  State  to  grant  away 
first  the  title  to  the  bed  and  second  the  privilege  to  use 
the  water  which  it  holds  in  trust,  the  Court  says : 

"The  title  to  lands  under  tide  waters  in 
this  country  which  before  the  revolution  was 
vested  in  the  King,  became  upon  the  sepa- 
ration of  the  Colonies,  vested  in  the  States 
within  which  they  were  situated.  The  People 
of  the  State  in  their  right  of  sovereignty  sue-  * 
ceded  to  the  royal  title,  and  through  the  Legis- 
lature may  exercise  the  same  powers,  which 
previous  to  the  revolution,  could  have  been 
exercised  by  the  King  alone,  or  by  him  in  con- 
junction with  Parliament  *  *  *  The  State  in 
place  of  the  crown,  holds  the  title  as  trustee 
of  a  public  trust,  but  the  Legislature  may,  as 
the  representative  of  the  people,  grant  the 
soil,  or  confer  an  exclusive  privilege  in  tide 
waters,  or  authorize  a  use  (even)  inconsist- 
ent with  the  public  right,  subject  to  the  para- 
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mount  control  of  Congress  through  laws 
passed,  in  pursuance  of  the  power  to  regulate 
commerce,  given  by  the  Federal  Constitution." 
p.  476. 

In  other  words,  the  Legislature  of  the  State  of  New 
York  had  a  perfect  right  under  the  authority  of  these 
decisions  first  to  grant  to  Ogden  as  riparian  owner,  the 
fee  in  the  bed  of  the  stream,  in  case  it  had  any,  and  it 
did  so  without  restriction  or  limitation  by  the  Act  of 

1826. 

Secondly,  it  likewise  possessed  authority  to  confer 
upon  Ogden  the  right  to  use  the  waters  even  though 
"inconsistent"  to  a  degree,  with  the  public  right  of 
navigation.  The  Legislature  had  the  right,  as  repre- 
sentative of  the  public,  to  confer  upon  Ogden  the  bene 
ficial  use  of  these  waters  in  such  manner  as  it  deemed 
most  advantageous  to  the  public  at  large.  The 
State  in  its  sovereign  capacity  possessed  the  power 
to  authorize  Ogden  to  maintain  the  dam,  and  did  so  on 
condition  that  it  canalize  the  stream,  and  provide  lock- 
age service  in  the  interest  of  navigation.  It  is  the  set- 
tled law  of  this  country,  that  the  State  may  authorize 
the  construction  and  maintenance  of  a  dam  in  waters 
where  it  owns  the  bed  of  the  stream.  It  w^as  first  de- 
cided about  the  year  1 829  b}^  the  Supreme  Court  of 
the  United  States,  in  the  case  of  Thompson  Willson 
V.  Black  Bird  Creek  Marsh  Co.  2  Peters,  245 

The  question  involved  in  that  case  was  the  right  of 
Federal  government  to  interfere  with  a  structure  au- 
thorized by  the  State.  It  was  held  that  each  State  has 
plenary  power  to  legislate  with  respect  to  the  use  of 
public  waters  for  navigation  until  Congress  legislated 
with  respect  thereto.  It  decided  that  the  State,  having 
authorized  the  construction  of  the  dam  in  question, 
the  Federal  government  had  no  right  to  interfere  un- 
less the  Federal  government  had  legislated  upon  the 
subject  prior  to  the  passage  of  the  State  law. 
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The  long  Sault  Development  Co.  case  212  N.Y  1, 
refers  to  this  doctrine  as  follows: 

"The  State,  through  the  Federal  Constitu- 
tion, delegated  to  the  Federal  Congress,  the 
power  to  regulate  commerce  among  the  sev- 
eral states  and  with  foreign  nations  and 
thereby  subjected  itself  to  a  right,  superior 
to  its  own,  to  control  the  waters  and  soil  of 
its  navigable  waters  so  far  as  may  be  neces- 
sary for  the  regulation  of  interstate  or  for- 
eign commerce.  Until  Congress  acts  on  the 
subject,  the  power  of  the  State  is  plenary.'* 
p.  19. 

The  point  of  the  reference  to  these  cases  is,  that  the 
Legislature  of  the  State  of  New  York  in  I  808,  author- 
ized the  maintenance  of  the  dam  already  constructed 
at  the  place  in  question;  it  empowered  the  owner  of 
the  dam  to  construct  locks  in  connection  therewith, 
and  charge  tolls  therefor.  The  right  to  exact  tolls  at 
the  rate  fixed  was  limited  to  seventy-five  years;  the 
very  language  prepossesses  a  continuance  of  the  stru- 
ctures and  hydraulic  works.  By  the  same  act  it  con 
ferred  upon  Ogden  the  right  to  the  beneficial  use  of 
the  water. 

In  1 826,  it  confirmed  in  Ogden  the  fee  to  the  bed  of, 
the  stream,  using  language  which  cast  a  doubt  upon  its 
title  to  the  lands  in  question. 

The  State  had  "plenary  power"  to  enact  such  laws 
in  the  absence  of  Federal  legislation  on  this  point  an 
is  now  in  no  position  to  challenge  the  right  of  the  ap- 
plicant to  maintain  its  hydraulic  structures  in  this  riv- 
er. 

APPLICANT  HAS  ACQUIRED  WATER  POWER 
RIGHT  AND  PRIVILEGES  AND  TITLE  TO 
BED  AND  USE  THEREOF  BY  PRESCRIPTION 
IF  OTHER  TITLES  FAIL. 

Again,  assuming  but  not  admitting,  that  the  State 
had  title  to  the  land  originally,  the  fact  is,  that  about 
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the  year  I  803  Ogden  built  the  dam  under  claim  of  title 
and  the  structure  has  been  maintained  for  a  period  of 
one  hundred  years  and  upwards.  It  was  erected  prior 
to  the  Act  of  1808,  not  pursuant  thereto.  Its  occupa- 
tion and  ownership  has  been  open  and  notorious ;  mills 
have  been  built,  operated,  destroyed  or  abandoned 
during  this  entire  period.  The  grant  of  the  adjacent 
lands  v/as  made  to  Ogden's  predecessors  in  title  prior 
to  I  800-  Record  title  is  complete  from  that  date.  The 
w^ater  pow^er  rights  arid  privileges  have  been  openly 
used  since  the  dam  was  first  constructed,  and  therefore 
applicant  has  acquired  title  by  prescription,  if  per 
chance,  he  did  not  own  the  property  v/hen  the  dam 
was  constructed. 

The  question  of  prescriptive  right  was  discussed 
and  decided  in  the  Re-Commissioners  State  Reserva- 
tion 37  Hun  537-548.  (New  York  State  Decision.) 

"It  follows  that  the  riparian  owners  had  no 
lawful  right  as  against  the  State  to  construct 
and  maintain  the  wing  dam  in  question,  and 
therefore  no  right  to  claim  compensation  for 
the  value  of  its  use  for  supplying  water  pov/- 
er  to  operate  rnachinery  on  the  premises,  un- 
less it  was  constructed,  and  has  been  main- 
tained under  circumstances  including  those 
of  acquiescence  on  the  part  of  the  State  such 
as  to  equitably  entitle  the  owners  to  relief  or 
unless  they  have  the  support  of  a  precriptive 
right  to  maintain  it.  In  respect  to  the  latter 
it  will  be  assumed  that  the  State  could  grant 
its  right  of  property  in  this  river  and  its  bed, 
and  that  a  right  might  to  that  extent  be  ac- 
quired through  the  statute  of  limitation  by 
such  enjoyment  for  a  period  of  forty  years  as 
is  required  to  bar  the  right  of  action  to  ter- 
minate such  encroachment,  occupation  and 
use  Code  Pro., Sec.    75;Code  Civil  Pro.,   Sec. 
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362;  People  v.  Van  Rensselaer  8  Barb.,   189; 
People  V.  Arnold,  4  NY.  508.) 

To  constitute  such  bar  and  right  it  is  neces- 
sary that  the  use  be  enjoyed  under  a  claim  of 
right  or  adversely  and  that  it  be  notorious, 
continuous,  and  uninterrupted  for  the  requi- 
site time.  (2  Wash.  Real  Prop,  (th  @d.)  322,  ' 
326;  Colvin  V.  Burnet,  1  7  Wend.,  564;  People 
V.  Arnold  4  N.Y.,  508;  Miller  v.  Garlock,  8 
Barb.,  153.) 

The  same  question  was  decided  in  the  Fulton  Light, 
Heat  and  Power  Co.  case  cited  above.  The  Court  said: 
Possibly  the  question  of  title  and  ris^ht  by 
adverse  possession  and  prescription  does  not 
become  important,  in  view^  of  the  conclusions 
already  stated.  As  the  point  is  made  that  the 
State  reacquired  the  bed  of  the  Osw^ego  River 
"as  canar  lands  at  the  time  of  the  constru- 
tion  of  the  Osw^ego  Canal  in  1826'*  and,  at 
that  time,  acquired  all  the  water  power,  it  may 
be  useful  to  discuss  this  question.  I  think 
that  on  the  facts,  the  record  title  of  the  claim- 
ants to  the  land  in  question,  by  long-continued 
possession  and  occupation,  and  their  right  by 
prescription,  to  use  the  waters  not  actually 
needed  for  the  old  Oswego  Canal,  are  re- 
inforced and  made  good"   *   *   ^   p.   420. 

'In  another  case  it  w^as  held  w^ith  respect  to 
the  right  of  riparian  ow^ners  as  against  the 
State,  to  maintain  a  w^ing  dam  in  the  Niagara 
River,  that  a  claim  for  compensation  for  the 
value  of  its  use  might  be  lawful,  if  it  had  "the 
support  of  a  prescritive  right  to  maintain 
it."  (Matter  of  Commissioners  of  State  Res- 
ervation, etc.,  37  Hun.  357;  and  see  Timpson 
V.  Mayor,  etc.,  of  N.Y.,  5  App.  Div.  at  p.  249.) 
In  Burbank  v.  Fay  (supra)  the  elements  neces- 
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sary  to  constitute  a  prescriptive  right  were 
considered  and  it  is  said  that  "the  possession 
should  have  certain  quaHties  and  characteris- 
tics, such  as  being  adverse,  continuous,  un- 
interrupted, and  by  the  acquiescence  of  the 
owner  of  the  estate  over  which  the  easement 
is  claimed.  An  adverse  possession  under  this 
rule  means  a  claim  asserted  as  a  matter  of 
right,  and  cannot  grow  out  of  a  mere  per- 
missive enjoyment.'  (P. 65)  In  that  case  the 
claim  was,  in  effect  against  the  stale  whose 
commissioners' 'acts,  in  depriving  the  plaintiff 
of  certain  privileges  were  the  subjects  of  com- 
plaint and  the  rule  was  deemed  applicable  to 
the  case;  inasmuch  as  the  possession  did  not 
comply  with  it  There  was  no  proof  how  the 
privileges  connected  with  the  use  of  the  Erie 
Canal  basin  commenced,  and  therefore,  it  was 
necessary  to  presume  as  the  only  law^ful  man- 
ner was  by  permission  of  the  State  Authori- 
ties, that  it  commenced  in  that  manner."  p. 
422. 

The  Supreme  Court  of  the  United  States  in  Shively 
v.Bowlby,  132  U.S.  1-12  recognizes  title  by  prescrip- 
tion or  usage.  This  was  a  case  where  the  title  to  the 
bed  of  the  stream  was  in  the  State.  It  quotes  the  fol- 
lowing language: 

*'Yet  they  (lands)  may  belong  to  the  sub- 
ject in  point  of  propriety,  not  only  by  charter 
or  grant,  whereof  there  can  be  but  little  doubt, 
but  also  by  prescription  or  usage."  p.  12. 

Our  contention  is  that  if  all  other  sources  of  title 
fail,  the  New  York  &  Ontario  Power  Co.  still  owns  the 
property  on  w^hich  its  dam  is  located  together  with  the 
water  rights  and  privileges  by  prescriptive  right  fully 
recognized  by  our  Courts 
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STATE  OF  NEW  YORK  HAS  SURRENDER- 
ED ITS  RIGHT  TO  OBJECT  TO  APPLI- 
CANT'S PROPOSED  IMPROVEMENT  SO 
FAR  AS  POWER  RIGHTS  AND  NAVI- 
ATION  IS  CONCERNED. 

The  State  of  New  York  is  no  longer  in  position  to 
question  the  water  power  rights  and  privileges  of  the 
applicant  so  far  as  the  same  relates  to  navigation.  That 
right  rests  with  the  Federal  Government  alone. 

Upon  the  formation  of  our  government  the  States 
ceded  to  the  Federal  government  the  constitutional 
right  to  regulate  our  navigable  sLreams  in  the  interest 
of  commerce.  Congress  is  clothed  with  full  power  to 
regulate  and  control  our  navigable  waters  When 
Congress  takes  legislative  action  in  relation  thereto, the 
State  is  ousted  of  its  authority  to  control  the  same: 
until  the  Federal  government  acts  the  authority  of  the 
State  is  plenary;  after  Congress  acts,  the  State  has  no 
further  authority  over  our  waters,  so  far  as  navigation 
is  concerned. 

This  question  was  fully  discussed  by  the  Supreme 
Court  of  the  United  States, in  the  case  of  United  States 
v.Bellingham  Bay  Boom  Co., I  76  U.S. 2 1  I.  This  case 
was  decided  by  Justice  Peckham  in  the  year  1 899  The 
point  at  issue  w^as,  the  right  to  maintain  a  boom  in  a 
stream  in  the  State  of  Washington  where  the  title  to 
the  bed  was  in  the  State.  It  appears  that  the  defendant 
maintain  a  boom  which  interfered  w^ith  navigation; 
the  existence  of  the  boom  w^as  authorized  by  the  Legis- 
lature of  the  State;  the  authority  of  the  Federal  gov 
ernment  to  abate  what  was  considered  a  menace  to 
navigation  was  the  point  at  issue.  The  Court  held, 
that  until  the  Federal  government  legislated  upon  the 
question,  each  State  had  full  authority  to  enact  law^s 
controlling  streams  with  respect  to  navigation.  It  fur- 
ther held  that  Congress  had  enacted  laws  covering  the 

23 


subject (obslructions  in  navigable  streamcjin  the  year 
1  890,  and  therefore  the  Federal  government  had  full 
control  and  jurisdiction  over  the  subject  matter- — that 
the  States  no  longer  possess  the  right  to  act  v/ith  re- 
spect thereto;  provided,  of  course,  the  subject  v/as 
covered  by  the  Federal  acts. 

U.  S.  V.  Bellingham  Bay  Boom  Co.  I  76  U.S.  21  I 
It  further  held  that  the  power  of  the  Federal  courts 
was  limited  to  the  question  w^hether  the  structure  w^as 
authorized  by  the  State  and  if  so  was  the  structure 
built  and  maintained  in  accordance  with  the  StateLaw. 

The  United  States  Government  in  late  years  has 
passed  several  acts  regulating  and  controlling  navi- 
gable streams  in  the  interest  of  commerce.  Its  legisla- 
tion has  fully  covered  the  question  involved  in  this 
application,  to  wit,  the  reconstruction,  repair  and 
maintenance  of  the  dam  proposed  dam  and  other 
works. 

The  Federal  government  having  acted  by  the  pass- 
age of  such  acts  it  is  beyond  the  power  of  the  State 
government  to  interfere.  The  Federal  government 
might  in  the  interest  of  navigation  legislate  w^ith  re- 
spect thereto,  but  the  State  government  has  no  right  to 
raise  abstract  questions  in  this  proceeding. 

In  view  of  the  legislative  acts  passed  by  the  State 
Legislature  above  referred  to  and  the  riparian  rights 
possessed  by  applicant's  predecessors  in  title  the  S  ate 
has  very  little  interest  at  best  in 
this  application.  At  the  very  best  the  State's  interest 
is  limited  to  the  question  of  the  ownership  of  the  river 
bed  and  the  right  of  the  applicant  to  improve  the  fore- 
bay  by  making  excavations  and  the  construction  of 
the  embankment  and  weir  in  the  North  Channel  as 
proposed.  All  other  rights  have  been  conferred  upon 
Ogden  and  acquired  by  the  applicant  subject  to  the 
rights  of  the  Federal  government  with  respect  to  navi- 
gation- 
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In  view  of  the  foregoing  the  applicant  herein  prays 
for  a  rule,  order  or  decision  granting  to  the  New  York 
and  Ontario  Power  Company : 

1 .  The  right  to  reconstruct  or  repair  its  dam  and 
hydraulic  works  at  a  point  in  the  Little  River  at  or 
between  A  and  B  on  plate  I. 

2.  The  right  to  improve  its  forebay  by  making  ex- 
cavations in  the  Little  River  to  such  extent  as  may  be 
necessary  to  enable  applicants  to  utilize  such  waters  as 
this  Commission  permits  it  to  divert  to  the  highest  de- 
gree of  efficiency. 

3.  The  right  to  divert  through  the  Little  River  the 
natural  flow  of  the  stream  as  shown  by  plate  II. 

4.  The  right  to  construct  an  em^bankment  from 
Ogden  to  Canada  Island  as  shown  in  plate  I.  The  con- 
struction of  the  same  to  be  under  the  direction  and 
control  of  the  engineers  of  thii;  Commission. 

5.  The  right  to  construct  a  submerged  w^eir  in  the 
North  Channel  of  the  St.  Lawrence  River  belov/  navi- 
gable depths  as  shown  on  plate  I.  The  construction  of 
the  same  to  be  under  the  direction  and  control  of  the 
engineers  of  the  Commission. 

6-  The  right  to  divert  through  the  Little  River 
such  additional  or  supplementary  w^aters  as  may  be 
necessary  to  maintain  a  uniform  flow  of  thirty  thous- 
and (30,000)  cubic  feet  per  second  when  such  diver- 
sion of  supplementary  waters  will  not  detrimen-ally 
affect  navigation  in  the  North  Channel.  Such  supple- 
mentary waters  are  shown  by  Exhibit  22.  The  div- 
ersion of  such  supplementary  w^aters  to  be  under  the 
direction  and  control  of  this  Commission. 

All  of  which  is  respectfully  submitted. 

Dated  Jan.    I,    1919. 

THOMAS  SPRATT, 
GEO.  E.  VAN  KENNEN, 
Attorneys  for  Applicants, 

Ogdensburg,  N.Y. 
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